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Current Topics. 


LAW SOCIETY’S ANNUAL REPORT. 


THE annual report of The Law Society is to be presented at the 
general meeting of members on 4th July. It records that. the society 
has now 10,783 members, of whom 4,100 practise in London and 
6,683 in the country. One hundred and forty members joined the 
society during the course of the past year as contrasted with 280 
during the previous year. There were 4,164 applications for defer- 
ment of calling up of solicitors and solicitors’ clerks. Of these, 
233 were later withdrawn and 214 were applications for further 
deferment by way of certificate which did not necessitate a rehear- 
ing. On 3lst May, 1934, 3,464 applications were considered by 
the committee, and 263 were pending; 1,240 applications were made 
under the new procedure announced in the. February issue of Zhe 
Law Society’» Gazette. The Council had agreed to co-operate with 
the War Office in establishing and conducting correspondence 
courses in legal subjects for soldiers, sailors and airmen, and, since 
the scheme began in January, about 960 students had been allotted 
tutors. The Council had gone to the assistance of solicitors who had 
lost their papers as a result of enemy action and had approached 
the Lord Chancellor’s department, with the result that solicitors 
are now granted facilities to make necessary searches and obtain 
certain copy documents free of charge. The most desirable course 
was to prevent the position occurring where original documents 
were lost and no secondary evidence was available, and consequently 
the Council had made arrangements with a firm of photographers 
by which solicitors might bring their documents to the society's 
hall to be photographed by a special process (see ante, p. 121). 
There had also been co-operation between the Council and repre- 
sentatives of the National Council of Social Service and the 
Bentham Committee, as a result of which a scheme was put into 
operation for the establishment of legal advice centres in connection 
with citizens’ advice bureaux in the provinces. The Roll of Honour 
of those who died on active service includes thirty-eight solicitors 
and seventeen articled clerks, as well as many wounded and missing. 


TRUSTEE (WAR DAMAGE) BILL. 


Tue full title of the Trustee (War Damage) Bill is ‘‘ An Act to 
remove doubts as to, and to supplement the powers of trustees in 
relation to insurance against war damage.” e Lorp CHANCELLOR 
explained, on the motion for the second reading of the Bill in the 
House of Lords on 17th June, that there was some doubt under 
the law of England, though there was none, he understood, under 
the law of Scotland, as to whether trustees had the power to insure 
against war damage. The difficulty existed both in a variety of 
judicial dicta, and perhaps because the Trustee Act specifically 
authorised trustees to insure in case of fire. There could be no 
doubt, continued his lordship, that trustees ought to have the same 
power as other people who have chattels to look after, and the 
object of this Bill was to make that plain and to declare that such 
a trustee always had that power, for in a number of cases trustees 
had already taken that risk and insured. There was very great 
urgency for carrying the Bill into law, because the Board of Trade 
scheme for voluntary insurance fixed a date which had just passed. 
However, he was able to inform their lordships that the Board of 
Trade did not intend to take any objection if trustees acted 
promptly under the Bill as soon as it was passed. In reply to a 
pouch by Lorp Mancrort, the Lord Chancellor stated that the 
question whether a trustee should or should not exercise his powers 





was not dealt with by the Bill. It might well be that if it were 
proved that out of callousness and want of consideration a trustee 
neglected to do his obvious duty, he would be liable if there were 
a loss. But that was part of the general law of trusts and the 
Bill was not dealing with that. Another difficulty raised by Lorp 
Mancrort and dealt with by the Lord Chancellor was that the 
existing statute law declared that any premium paid in respect 
of the insurance of chattels should be regarded as a charge upon 
capital. As a matter of convenience the Bill provided that trustees 
might use money in their hands even though it was not capital 
money but income of the trust. Then the trustees would be under 
the duty of replacing that money which they had, so to say, bor- 
rowed by a proper capital transaction. The premium had to be 
paid out of capital moneys. The Bill was read a second time and 
committed to a committee of the whole House. 


JUSTICES (SUPPLEMENTAL LIST) BILL. 


On the motion for the second reading of the Justices (Supple- 
mental List) Bill in the Commons on 19th June, the Solicitor- 
General said that it was a small, complétely uncontroversial and 
good Bill—little and good. It dealt with the magistrates, of whom 
there were some 20,000 in this country, arid something like 95 per 
cent. of all the criminal cases in this country were tried by magis- 
trates. Outside London they disposed of something like 500,000 
cases involving trial every year. The justices had rendered most 
valuable public services but there were very exceptional cases which 
from time. to time stood out. There were the very rare cases of 
a justice of the peace getting into some moral or ctiminal trouble, 
which necessitated his removal from the Bench. There was the 
commoner class of case, where a magistrate who was getting older 
was perhaps no longer able to hear as well as he had done, and 
was no longer as fit as he used to be to conduct his business as a 
magistrate. It was very invidious for the Lord Chancellor to have 
to apply to him the same machinery that he would have to apply 
where the magistrate had done something discreditable. The scheme 
of voluntary applications by justices desirous of ae put on the 
Supplemental List had been initiated by Lord Hailsham and the 
proposal in the Bill was that the Supplemental List should be a 
statutory arrangement instead of being merely voluntary. The 
Lord Chancellor was given power to direct the names of justices 
affected by age, infirmity or other like cause, to be entered on the 
Supplemental List. In answer to a question by Mr. MANDER as 
to the source of the Lord Chancellor’s information the Solicitor- 
General said that his difficulty was not a paucity of information, 
but to winnow the grain from the chaff in the multiplicity of infor- 
mation which he received. He frequently communicated with the 
Lords Lieutenant, who gave him the benefit of their advice and 
information. The Bill was read a second time. 


WAR DAMAGE: FURTHER REGULATIONS. 


Toe War Damage Contribution Regulations, 1941, dated 
17th June, 1941, and made by the Commissioners of Inland Revenue 
under s. 36 of the War Damage Act, 1941, are as important as 
any of the regulations already made under that Act, more par- 
ticularly as previous regulations had been made by the Treasury 
and the Board of Trade, and had related mainly to the insurance 
of chattels against. war risks while these are made by the Com- 
missioners of Inland Rexyenue and relate to contribution for war 
damage to land and buildings. The power to make the regulations 
is given in s. 36 (2) of the Act: such regulations must relate to 
the assessment and collection of instalments of contributions in 
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respect of proprietary interests in possession. The new regulations 
provide that assessments are to be made by the Inspector ot ‘Laxes, 
and the Commissioners of Inland Revenue are to direct which are 
to be the areas for which assessments are to be made. Either the 
iuspector, or a collector to whom duplicates of assessments are 
delivered in accordance with the regulations, is to send the demand 
to the person liable for payment and payment must. be made to the 
collector, or to the collector specified in the notice from the 
inspector, where the inspector sends the notice of demand. Applica- 
tions for relief must be made not later than thirty days after 
demand, but relief may also be given by way of repayment without 
ally appiication, and the Commissioners may also extend the time 
for application. The inspector is given power, on proof to his 
satisfaction of the validity of the claim, to agree with the claimant 
as to whether and to what extent relief is due, and to certify to the 
Commissioners of Inland Revenue the amount of any consequential 
repayment that may be due. If the inspector is unable to come to 
an agreement with the applicant in the case of an apportionment, 
there is an appeal to the Special Commissioners. Any undisputed 
part of an instalment must in the meantime be collected and paid. 
there are also provisions for the recovery of instalments due from 
infants, persons of unsound mind, persons not resident in the 
United Kingdom, deceased persons and receivers appointed by the 
court, and consequential provisions for the indemnification of 
guardians, agents, etc. Service of documents may be effected by 
ordinary post, and an assessment or other proceeding in relation 
to the assessment or collection of instalments is not to be invalid 
for want of form or be affected by reason of a mistake, defect or 
omission therein, if it is in substance and effect in conformity with 
the Act and the regulations. 


LAW OF LIBEL AMENDMENT. 


A LeTTeR from Professor P. H. Winrietp to Zhe Times of 
14th June on the subject of the law of libel deserves more than 
passing reference. The problem for the House of Lords as a final 
court of appeal might be put, he wrote, in a concrete example. A 
newspaper published a statement which impugned the character of 
John Smith, whose full name and address were given. ‘The state- 
ment was in all respects accurate of him, but readers of it reason- 
ably inferred that it related to another John Smith, of whom 
it was false. The newspaper could not by any care reasonable in 
the circumstances have avoided this unfortunate result; e.g., both 
John Smiths lived ‘in a block of flats, the separate flats in which 
were not numbered in a postal directory, As the law now stands, 
wrote Professor Winriecp, John Smith No. 2 can recover damages 
for libel against the newspaper. Even if the House of Lords 
should see its way to exempt the newspaper on the ground of 
inevitable accident, he still thought that the newspaper ought to 
be compelled by law (probably legislation would be necessary) to 
publish a prompt and conspicuous disavowal and apology. What 
newspaper proprietors really wanted was immunity against ‘‘ gold- 
digging ”’ actions. A Bill introduced in the House of Commons with 
this object in 1927 had proved abortive, and a later Bill in 1939 
had been withdrawn on the understanding that an expert com- 
mittee should be appointed. Shortly afterwards the Lord Chan- 
cellor appointed a committee, which was at work when the out- 
break of war suspended its activities. Peace, the Professor hoped, 
would see its activities renewed. Anyone who thinks that the 
example in the Professor's letter is fantastic has only to refer to 
the case of Hulton & Co. v. Jones [1910] A.C. 20, in which, as 
every law student knows, a journalist’s imagination accidentally 
conjured up the rare name of a real person, then Mr. Artemus 
Jones. The unsatisfactory state of the authorities both in that and 
Jater decisions, according to an article by Sir William Ho_pswortu 
in the current issue of the Law Quarterly Review, was due to the 
refusal to distinguish between two different questions—the 
defamatory meaning of a statement, and the intention to publish 
it about the plaintiff, in the first of which intention is irrelevant 
and in the second all important. Unless the matter is resolved by 
a decision of the House of Lords, which seems hardly likely in the 
present state of litigation, its solution by legislation will have to 
remain one of the prizes of peace. 


COURTS (EMERGENCY POWERS): NEW RULES. 

MAINLy as a result o1 the passing of the Liabilities (War-Time 
Adjustment) Act, 1941, which comes into operation on Ist July, 
1941, it has become necessary to issue new rules under the Courts 
(Emergency Powers) Act, 1939, viz., the County Court  (Emer- 
gency Powers) (No. 1) Rules, 1941, dated 12th June (S.R. & O., 
1941, No. 804/1..11) and the Courts (Emergency Powers) (No. 1) 
Rules, 1941. dated 12th June, 1941. The new rules provide in 
both cases that the appropriate court with regard to the giving of 
the leave required by para. (a) of subs. (2) of s. 26 of the Lis- 
bilities (War-Time Adjustment) Act, 1941. is to be the court pre- 
scribed by rr. 3 and 4 of the principal rules for the corresponding 
proceedings under the principal Act. Section 26 extends the 
Courts (Emergency Powers) Acts, 1939 and 1940, to contracts 
made after the commencement of the war. The appropriate 
court for an application under s. 26 (1) or s. 26 (2) (b) 
is to be the court by which the judgment or order has been given 
or made. In county court proceedings under s. 26 (1) (a) (4) or 





(c) the pracipe must state which of the paragraphs applies to the 
action. in any such action the defendant may apply to the cowt 
for protection under s. 26 (1) on the day fixed tor trial or dis- 
posal, as the case may be, or (4) at any subsequent time before 
the judgment or order has been enforced on application under 
Ord. 13, r. 1. In addition to other amendments of the principal 
rules, the new rules contain two forms of notice which jhe registrar 
must annex to default summonses and to ordinary summonses 
respectively where a statement is contained in the pritci pe showing 
whether paras. (a), (b) or (c) of s. 26 (1) applies. The High 
Court rules contain analogous amendments. Indorsements on writs 
or originating summonses in cases under s, 26 must include a state- 
ment showing that the contract, lease, tenancy or mortgage was 
made or entered into after the 2nd September, 1939. The plaintiff 
in an action in which there is a claim for any such relief as is 
mentioned in s. 26 (1) (a) (6) or (c) must serve on the defendant 
with the writ of summons a notice to the effect of Form No. 11. 
There are five other forms of notice dealing with different classes 
of proceeding. It is also provided that the court or a judge may 
suspend, or stay execution upon, any judgment or order tor the 
purpose of enabling the judgment debtor to apply for the protection 
afforded by s. 26 (1). In proceedings to which s. 26 (1) applies in a 
court of summary jurisdiction, a Judgment against the defendant 
is not to be enforced for at least. fourteen days after it has been 
given unless a notice to the effect of Form No. 16 is served on him 
with the summons, or the court gives leave for the judgment tu be 
enforced at an earlier date. ; 


RECENT DECISIONS. 


In Fox v. Newcastle Corporation on 13th June (Zhe Times, 
16th June) the Court of Appeal (MacKinnon and Luxmoore, L.JJ., 
du Pareq, L.J., dissenting) hekl, reversing the finding of a county 
court judge, that the defendant corporation had not, been guilty of 
negligence in failing to make use of their permissive powers given 
in para. 4 of the Lighting (Restrictions) Order to apply a restricted 
form of lighting to an air‘raid shelter which they had erected. 
MacKinnon, L.J., said that the only difference between this case 
and Greenwood vy. Central Service Co., Ltd. (1940); 2 K.B. 447; 
Wodehouse v. Levy and Others (1940) 2 K.B. 561, and Lyus v. 
Stepney Borough Council, 84 Sov. J. 694, was that in the earlie: 
cases the obstruction had been erected pursuant to statutory powers 
before the date on which the obligation or the power of the 
local authority to light the streets had been abrogated by the 
lighting order. If the earlier cases were rightly decided, he did not 
think that fact ought to make any difference. 


In John Fowler and Co. (Leeds), Ltd. v. Duncan on 17th June 
(Zhe Times, 18th June) Farwell, J., held that in the case of a 
company controlled by the Minister of Supply the order appointing 
the controller was not ultra vires of para. 4 of General Regulation 
No. 55, made under the Emergency Powers (Defence) Acts, 1939 
and 1940, and that the controller had not exceeded his powers in 
appointing an assistant, controller; but that the controller had 
exceeded his powers in directing the company to increase its over- 
draft at the bank, i.e., to en Sse a new liability which they 
could not undertake out. of their own resources. 


In Hildebrand and Another v. Lewis on 18th June (The Times. 
19th June) the Court of Appeal (MacKinnon, Luxmoore and 
du Pareq, L.JJ.) held (a) that where a sub-tenant was liable to 
pay rent to the head landlord in accordance with a notice served 
on the sub-tenant under s. 6 of the Law of Distress (Amendment) 
Act, 1908, on account of the tenant’s being in arrears with his 
rent, a notice to avoid disclaimer served by the head landlord on 
the sub-tenant was bad, as the head landlord was not a ‘ Jand 
lord”? within s. 24 of the Landlord and Tenant (War Damage) 
Act, 1939; (4) that where a quarter's rent payable in advance 
became due on 23th September, 1940, and the date of the notice 
of disclaimer was 22nd October, 1940, the notice of disclaimer did 
not avoid that liability, and as the rent was payable in advance, 
there could be no apportionment of the rent due on 29th September. 
‘Lhe court distinguished Turner v. Stella Bond, Ltd. (57 T.L.R. 395), 
on the ground that it arose under s. 11 of the Landlord and Tenant 
(War Damage) Act, 1939, which contained a provision that no 
rent was payable from the date of the notice to avoid disclaimer 
to the date when the premises were rendered fit. This pr vision did 
not appear in s. 8, under which this case arose. 


In Liversid ge Vv. Anderson and Others on 20th June (The Times, 
2lst June) the Court of Appeal (MacKinnon. Luxmoore and 
du Pareq, L.JJ.) held that a plaintiff who was claiming damages 
against a former Home Secretary for alleged false imprisonment 
arising out of an order made by him under reg. 188 of the Defence 
(General) Regulations, 1939, and an injunction against the present 
Home Secretary to restrain his further detention, was not entitled 
to particulars of the grounds (a) on which the Home Secretary who 
made the order ‘‘ had reasonable cause to believe the plaintiff to be 
a person of hostile associations *’ and (b) on which he had ‘ reason- 
able cause to believe that, by reason of such hostile associations 
it was necessary to exercise control over the plaintiff.’’ The court 
held that the particulars could not be yranted, as the onus f 
proof did not lie on the defendants. 
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Finance Regulations. 
CONSOLIDATION AND AMENDMENTS.—IX. 


A NuMBER of variations and developments have recently taken 
place as regards the control of war-time financial operations. They 
have proceeded along expected lines—the acquisition of further 
foreign securities, the amending of regulations to prevent abuses 
and the amending of regulations to meet the changing situation. 


Compulsory acquisition of foreign seeurities. 

Since the acquisition of India stock, previously mentioned in 
85 Sot. J. 123, a new Order, the Acquisition of Securities (No. 3) 
Order, 1941 (S.R. & O., No. 520), has been made. It applies to 
securities previously registered at the Bank of England under 
the Securities (Restrictions and Returns) Order, 1939 (S.R. & O., 
No. 966), or under the Securities (Restrictions and Returns) (No. 2) 
Order, 1940 (S.R. & O., No. 1590). It follows the now familiar 
form and transfers to the Treasury various American shares and 
bonds, for details of which reference should be made to the order 
itself, at prices set out in the schedule to the order. 


Zhe sterling area. 


Everyone has now become familiar with the part played by ‘‘ the 
sterling area’’ in the system of finance control. From time to 
time its extent has been changed as this became necessary owing to 
the changing political situation. The last of these changes to be 
described (85 Sox. J. 123) was the addition to it of the Belgian 
Congo and Ruanda-Urundi, 

A further alteration was made on the 2nd April by the Defence 
(Finance) (Definition of Sterling Area) (No. 2) Order, 1941 (S.R. & 
O., No. 415), which cancelled the previous order and redefined the 
sterling area. In effect it added to the territories previously in the 
area, Iceland and the Faroe Islands and the territories under the 
control of the Council of Defence of the French Empire, that is to 
say, French Equatorial Africa, the Cameroons, French Oceania and 
the French Establishments in India. 

Owing to the recent developments in Iraq a new order became 


necessary. This is the Defence (Finance) (Definition of Sterling 
Area) (No. 3) Order, 1941 (S.R. & O., No. 632). As from 


the 6th May, Iraq is no longer a part of the sterling area. 


Restriction on payments. 


Changes have again been made in the mechanism of restricting 
payments between this country and places abroad under the 
authority of reg. 3c. These changes are in the sense of varyin 
the form which the exemption orders take and in bringing Centra 
American countries within the scheme. The specialised Regula- 
tion of Payments Orders relating to various countries are retained 
but the latest Regulation of Payments (General Exemptions) Order, 
1941 (S.R. & O., No. 74), previously described at 85 Sox. J. 123, 
has been revoked and pooled by the Regulation of Payments 
(Geygeral Exemptions) (No. 2) Order, 1941 (S.R. & O., No. 672). 
Paragraph 1 of this order exempts from reg. 3c any payment made, 
by a person outside either the sterling area or a territory to which a 
Regulation of Payments Order applies, to any other such person. 
Such payments, of course, can have little effect on the stability of 
the sterling system. The second paragraph likewise exempts from 
the restrictions of reg. 3c a payment made by a person within a 
territory or, at least, from an account within a territory to which a 
Regulation of Payments Order applies, if the payment is to a 
person outside such territories or outside the sterling area, provided 
the account from which the payment is made is not one into which 
payments may be made under the exemptions granted in the 

egulation of Payments Order applying to the territory in question. 
This new form of exemption came into force on the 19th May. 

The new specialised Regulation of Payments Order is the Regu- 
lation of Payments (Central America) Order, 1941 (S.R. & O., 
No. 673). It applies to the countries set out in the schedule; these 
are Costa Rica, Cuba, the Dominican Republic, Ecuador, Guatemala, 


Haiti, Honduras, Mexico, Nicaragua, Panama, Salvador and 
Venezuela. Conditions under which payments may be made to 


these places are set out in para. 2 of the order. They involve the 
use of a ‘‘ Central American Account’’ which seems to be the same 
or, at least, somewhat similar to the Treasury special accounts for 
particular countries and to which one has become accustomed in 
relation to these matters. The order, however, is not at all clear 
as to the exact nature of this new type of account. Payments 
may be made into such an account, or transfers made from such an 
account to another one, or the set-off type of transaction carried out 
as previously described in relation to Treasury special accounts. In 
order to compare these transactions with ones previously described 
they are one of the type numbered 1 and 1a at 84 Sor. J. 556 and 
(iii) at 85 Sor. J. 40. Payments from these territories for goods 
exported to them are controlled by reg. 58 and para. 3 of the new 
order. They may be made either in sterling obtained from a Central 
American Account, from an authorised dealer by paying him in 
United States dollars, or from a United States registered account; 
the payments may also be made in United States dollars. 
Regulation 5p itself, which has been described in some detail at 
84 Sor. J. 436, has itself been amended by an Order in Council 
dated the 4th April (S.R. & O., 1941, No. 474), not indeed to 





alter its effect, but in a way so as to make it more easily enforce- 
able. New paragraphs have been added prohibiting persons from 
doing acts which would delay the sale of any exported goods to 
an unreasonable extent, which would prevent payment for the 
goods being made to a person resident in the sterling area, or in a 
manner other than in the prescribed manner or for an amount less 
than the true value of the goods. No proceedings are to be taken 
with respect to these matters until six months have elapsed or a 
longer period if such longer period has been allowed for the par- 
ticular transaction. Another paragraph authorises the Treasury 
to give a direction to the person concerned, in the above circum- 
stances, to expedite the sale of the goods or to assign the goods to 
the Treasury or to a person designated by them. These new 
powers are to apply both in the case where the Treasury has granted 
special permission under reg. 5B (1) and in the case where the 
oods were exported to a territory before the date these new regu- 
ations came into force or were applied to that territory. 

By a very recent Order in Council, dated the Wth May (S.R. & O., 
No. 755), reg. 3c has been varied, in general making it more 
stringent. In addition to the drawing, issuing 6r negotiating of a 
bill of exchange or promissory note or the acknowledging of a 
debt so that a right (either actual or contingent) to receive a 
payment in the United Kingdom or the Isle of Man is created or 
transferred in favour of a person resident outside the sterling area 
or the making of a payment to such a person, the placing of any 
sum to the credit of such a person is also prohibited. The scope 
of the section is further enlarged by forbidding the transactions 
if they would create or transfer to such a person a right (either 
actual or contingent) to receive a payment within the sterling area, 
not merely within the United Kingdom or the Isle of Man. A 
similar change is made in para. 2 which deals with the creation 
or transfer of these rights to receive payments to persons not 
resident outside the sterling area. Fuller details of reg. 3c in its 
unamended form will be found at 84 Sor. J. 507. A new paragraph, 
la, has been introduced which prohibits, subject to the usual 
exemptions granted by the Treasury, any person other than a 
banker acting in the course of his business, making payments to, 
or drawing or issuing bills of exchange or promissory notes in 
favour of a person resident within the sterling area on behalf of a 
person resident outside that area. Another new paragraph, 1s, 
deals with the drawing or issuing of bills of exchange or pro- 
missory notes for the purpose of redeeming, or repaying, or as con- 
sideration for the surrender of any security. Such transactions are 
prohibited unless the Treasury or persons authorised on their behalf 
are satisfied that no person outside the sterling area has, immediately 
before the transaction, any interest in the security. 


Blocked accounts. 

The institution and use of the blocked account has previously 
been described (see 84 Sou. J. 711). It is the subject-matter of 
reg. 3, of which para. 3 describes what may be done with money 
when it has once got into a blocked account. Under this paragraph 
the Blocked Accounts (Authorised Investments) Order, 1940 
(S.R. & O., No. 1991) was made: it has now been revoked and 
replaced by the Blocked Accounts (Authorised Investments) Order, 
1941 (S.R. & O., No. 233), which enlarges the list of investments 
available for the disposal of money in blocked accounts. Such 
money may be invested in any of the securities, not being bearer 
securities, specified in the Schedule. The Schedule is divided into 
three parts. Any investment in securities in Pt, II of the Schedule 
is to be registered both as to principal and interest. No investment 
in any security in Pt. ‘TIT of the Schedule is authorised as an 
investment on the Post Office register. 


Acts of a State under pressure from the enemy. 


This matter is dealt with by reg. 2a, which was brought into 
force on the 24th July, 1940 (see 84 Sor. J. 519). Changes have 
now been made by an Order in Council (1941, S.R. & O., No. 649) 
in the conditions under which the Treasury may interfere. Formerly 
the Treasury could intervene if they were satisfied that the State 
in question was exposed to pressure from another State and in 
consequence action was being taken or likely to be taken to the 
detriment of the economic position of this country. Under the 
amended regulation Treasury intervention may occur if the Treasury 
is satisfied that owing to changes in the external or internal posi- 
tion of the State action is being taken or likely to be taken to 
the detriment of the economic position of the United Kingdom or 
to prejudice the efficient propagation of the war. It would appear 
that this change has been made to meet, if necessary, the changed 
policy of the Vichy Government. 


Documents of title to securities. 

Restrictions upon the issue of such documents of title are to be 
found in reg. 3n, previously discussed at 84 Sor. J. 340 and 507. 
The ambit of this regulation has been widened by the amending 
Order in Council (1941, S.R. & O., No. 474). A new paragraph, 
1a, has been inserted into the regulation. It prohibits any person, 
except with the permission of the Treasury, altering any bond, 
share warrant or other document of title to securities so that the title 
to such security becomes transferable by delivery of the bond, share 
warrant or other document. Consequential changes of ‘‘issue’’ to 
‘issue or alteration”’ are made in other parts of the regulation. 
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Definition of security. 

A general definition of security is given in para. 9 of the latest 
amending Order in Council, dated the 30th May (1941, S.R. & O., 
No. 755). Except where it is otherwise expressly provided, a security 
shall include shares, bonds, stocks, notes, debentures, debenture 
stock, Treasury bills, deposit receipts for securities, units or sub- 
units of a unit trust, annuities granted under the Government 
Annuities Act, 1929, a life insurance policy or other contract with 
an assurance company for an annuity or the payment of capital 
sums, a@ warrant conferring an option to acquire a security, or a 
share in an oil royaity. It does not, however, include a bill of 
exchange or a promissory note. 








Criminal Law and Practice. 
WITHDRAWAL OF PLEA. 


A not unusual situation, particularly in the police court, occurs 
where a defendant pleads guilty to a charge, and then, on dis- 
covering that the peliee statement of the facts puts a more serious 
complexion on the alleged vifence, decides to change his plea to 
not guilty. This was permitted to counsel for the defendant in 
a case at Croydon petty sessions on 18th June, when a charge of 
disregarding traffic lights was heard. 

The defendant's counsel informed the bench that his client was 
prepared to plead guilty, but on the police witness stating the 
facts to the bench as they appeared to him, counsel asked to with- 
draw his plea and substitute a plea of ‘‘ not guilty.” This was 
permitted, and the police witness was then sworn and cross- 
examined. The bench found the defendant guilty, but dismissed 
the case under the Probation of Offenders Act, 1907, on payment 
of four shillings costs. 

An interesting precedent on the withdrawal of a plea of guilty is 
to be found in 2. vy. Casbolt, 11 Cox C.C. 385. In that case the 
accused pleaded guilty to a charge of night poaching. Later he 
applied through his counsel to withdraw his plea of guilty, in 
order to move an arrest of judgment on the ground that no pro- 
ceedings had been taken within twelve calendar months as directed 
by s. 4 of 9 Geo. 4, c. 69. Byles, J., said that he would give a 
prisoner permission to withdraw his plea ‘‘ to meet the real merits 
of the case.”’ 

A more remarkable case was that of PR. v. Clouter and Heath, 
8 Cox C.C. 237, in which the two prisoners were indicted for forgery 
and both pleaded not guilty. After the opening speech by counsel 
for the prosecution, counsel for Clouter asked that he might be 
allowed to withdraw his plea of not guilty, and plead guilty. 
This was doe, and the jury duly returned a verdict of guilty, 
and the verdict was recorded. Later, in giving evidence against 
Heath, he swore that although he altered the document in question, 
he did not know that it was forged. On being further questioned, 
he added that he had pleaded guilty under a misconception of the 
nature of the charge. Bramwell. J., consulted with Crompton, J., 
and said that he should allow the prisoner to withdraw his plea 
of guilty, as he had sworn that it was pleaded by mistake. Heath 
was acquitted, but Clouter, who had been allowed twice to with- 
draw his plea, was found guilty. 

In the case of an application to withdraw a plea of not guilty 
and substitute a plea of guilty, any suspicion that the choice is not 
completely voluntary will: dispose the court in the exercise of its 


discretion to refuse to allow the pea to be withdrawn. In R. v. 
King, 15 Cr. App. Rep. 13, the appellant pleaded guilty before 
the magistrates, but pleaded not guilty at the assizes. On being 


asked by the court whether she would like to withdraw her plea 
of not guilty and plead guilty, she had a conversation with the 
warder, and then pleaded guilty. She was sentenced to seven 
months’ imprisonment. In allowing the appeal on this and other 
grounds the court expressly bore in mind that there had been 
some conversation between the accused and the warder before she 
decided to change her plea from not guilty to guilty. 

Once sentence has been passed, it appears to be clear that a 
plea cannot be withdrawn so as to re-open the case. In PR. v. Sell, 
9 C. & P. 346, the accused pleaded guilty to a charge of stealing, 
and sentence was passed upon him in the absence both of his own 
counsel and counsel for the prosecution. 
to the Common Serjeant to allow him to retract his plea of guilty, 
and plead not guilty, and the prosecution offered no objection to 
this course being taken. On the Common Serjeant expressing a 
doubt as to whether this could be done after judgment had been 
pronounced, it was argued that the court, during the session, had 
power over its own judgment, and might vary it in any way, 
and, if so, might get rid of it altogether. The Common Serjeant 
then referred the matter to Baron Gurney and Erskine, J., who 
were of opinion that it might be done. Later it was mentioned 
to Gurney, B., in the presence of Coleridge, J., and Gurney, B., 
said that Erskine, J., and himself had not previously appreciated 
that sentence had been passed upon the prisoner. Both judges 
stated that sentence having been pronounced, the prisoner could 
not be admitted to plead not guilty. 

A more complicated situation arose in R. v. Plummer [1902] 
2 K.B. 339, where three persons were jointly charged with con- 
spiring together. One of them pleaded guilty and gave evidence 


Later his counsel applied | 





against the other two, who were then found not guilty. Counsel 
for the defendant who had pleaded guilty then immediately asked 
to withdraw his plea as his client, he urged, was entitled to an 
acquittal. The chairman refused to grant the application. It was 
held that though there could be no appeal if in fact the chairman 
had exercised its discretion, the court had not exercised its dis 
cretion, because it acted on the erroneous opinion that it had no 
power to allow the withdrawal of the plea. 

In Canada the law appears to have gone a little further, and 
if a defendant has pleaded guilty owing to an obvious misappre 
hension and if it is clear that he never intended to admit the truth 
of a fact which is an ingredient of his guilt, it is the duty, accord 
ing to A’. v. Richmond (1917), 29 Can. Coun. Cas. 89. of the pre 
siding judge to offer to allow him to withdraw his plea of guilty 
and enter a plea of not guilty. The decision was based on rather 
exceptional circumstances, but it is quite possible that, given a 
similar degree of misapprehension on the part of a defendant in 
an English court, a similar decision would be given. 





Landlord and Tenant Notebook. 


RENT ACTS: PROHIBITED PREMIUMS. 
Stxce the ‘‘ Notebook ’’ discussed the question of prosecutions for 
letting furnished premises at extortionate rents, brought under s, 9 
(1) of the Increase of Rent, ete., Act, 1920, in our issue of October 
last (84 Sov. J. 592), a certain amount of activity in that line has 
been reported in the lay press; and it has appeared that in some 
cases local authorities which instituted proceedings found the 
difficulty (which was referred to in the ostitla mentioned) of apply- 
ing the ‘normal profit’? yardstick provided by subs. (2) 
insurmountable; it has also been reported that the reluctance of 
tenants to testify against persons living under the same roof has 
yroved an obstacle to the institution of any proceedings at all. 
More recently a stir has been created about the demanding of what 
is popularly called ‘‘ key-money,”’ contrary to s. 8 of the same 
statute, and it is likely that local authorities will soon be called 
upon, if they have not already been called upon, to try to put this 
sort of thing down. The task should prove less arduous. 

The first subsection of s. 8 deals with the civil aspect of the 
matter, A person shall not, it is enacted, as a condition of the 
grant, renewal, or continuance of a tenancy of a house within the 
Act, require ‘‘ the payment of any fine, premium, or other like sum, 
or the giving of any pecuniary consideration, in addition to the 
rent,’’ and goes on to provide for recovery by the person by whom 
the payment or consideration was made or given. (As to ‘‘ 1939 
Act houses,’ see Sched. IT to the 1939 Act.) It is subs. (2) that 
creates the criminal offence of ‘ requiring ’’’ any payment or the 
giving of any consideration in contravention of the section (maxi- 
mum fine £100), at the same time authorising the convicting court 
to order ‘‘ the ’? amount paid or the value of the consideration given 
to be repaid (surely ‘‘ any’? would have been better than ‘ the,” 
for the main provision does not insist on compliance with the 
request). 

The third and remaining subsection excludes from the operation 
of the section grants, etc., for terms of fourteen years or upwards. 

It is useful for present purposes, in view of certain decisions to 
which I shall refer presently, to draw attention to-s. 15 (2) of the 
same Act. By this, any tenant retaining possession by virtue of 
the provisions of the Act shall not as a condition of giving up 
possession ask or receive the payment of any sum, or the giving cf 
any other consideration, by any person other than the landlord ; 
there is again a sanction sounding in criminal law, the maximum 
fine being likewise £100 ; and the convicting court has similar powers 
of ordering repayment or payment. 

Three decisions have illustrated some of the limits of this legisla 
tion. In Mason, Herring and Brooks v. Harris [1921] 1 K.B. 653 
the defendant took an assignment of the residue of the seven years’ 
lease of a flat, granted in 1918, at £70 a year, agreeing to pay a 
premium of £75, and drew a cheque to include that amount in 
favour of the plaintiffs, who were the assignor’s agents. He stopped 
the cheque and in the action set up s. 8 (1) of the 1920 Act. It was 
held that the subsection did not apply to assignments; though it 
spoke of ‘‘a person,’’ the word “ grant ’’ referred to the creation 
of a tenancy between the grantor and grantee. Shearman, J.'s 
judgment made no express comment on the arguments; it was urged, 
on the defendant's behalf, by reference to a definition in ‘‘ Touch 
stone,”’ that ‘‘ grant ’’* comprehended ‘‘ sale,’’ while the contention 
put forward on the plaintiffs’ behalf was that the presence of 
subs. (2), a criminal enactment, called for strict construction of 
subs. (1). 

Indeed, the latter consideration was a decisive factor in 
Remmington v. Larchin [1921] 3 K.B. 404 (C.A.), in which the 
judgment of a county court in favour of the defendant was upheld 
when Bailhache, .J., and Shearman, J., constituting a Divisional 
Court, disagreed, and was again upheld in the Court of Appeal 
where, however, all three lords justices expressed doubt. The facts 
were that the defendant, a protected tenant, agreed with the 
plaintiff that he would give up his house, held on a three years’ 
tenancy, and that the landlord would let it to the plaintiff for three 
years, while the plaintiff agreed to pay the defendants and did pay 
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him £180 (of this stipulation the landlord knew nothing). The 
court considered the subsection capable of two constructions but, 
besides being influenced by the existence of the penal provision as 
mentioned, thought that the words “in addition to the rent,” 
which follow “‘ fine, premium,’’ etc., favoured the defendant's case. 

The importance of these two decisions lies in the fact that between 
them they show that a contractual tenant of premises within the 
Acts may lawfully receive payment for assigning. For while s. 8 
(1) deals with a “‘ tenancy or sub-tenancy of any dwelling-house to 
which this Act applies,’’ s. 15 (2) is conceriued with ‘‘ any tenant 
retaining possession as aforesaid,’’ i.e., “ by virtue of the pro, isions 
of this Act’: a ‘‘ statutory ”’ tenant. 

The third decision on s. 8, Bush v. Matthews [1926] 1 K.B. 75, 
and, on appeal 42 T.L.R. 287 (C.A.), contains the story of an 
attempt to evade subs. (1) by exploiting subs. (3) which excludes 
terms for fourteen years and upwards. The method adopted 
was to grant a term of fourteen years at the permitted rent plus an 
undertaking to pay a ‘‘ weekly premium,’ the tenant having an 
option to determine at a week's notice, and it failed; but as an 
authority, the effect of the decision is merely that the transaction 
as a whole will be examined, and one reason for the failure was 
the uncertainty of the document which provided for the premium ; 
it did not specify how long the payments were to continue, for 
instance. But it must be borne in mind that while, as Salter, J., 
said in the Divisional Court, these Acts are not to be ‘‘ so”’ easily 
evaded, the judgments delivered in. the Cowt of Appeal suggest 
that something more artistic might have succeeded. Those concerned 
with under subs. (2) should be on 
accordingly. 


prosecutions their guard 





Our County Court Letter. 


THE DEFINITION OF SELF-DEFENCE. 


In Blackmoor v. Fletcher, recently heard at WalsaH County Court, 
the claim was for £13 15s. as damages for assault. The.case for 
the plaintiff was that on the 2nd September, 1940, he desired to 
speak to the wife of the defendant (his next-door neighbour) about 
the conduct of the defendant’s children. For this purpose, the 
plaintiff called to her over the garden fence, whereupon the 
defendant’s wife became abusive. In order to quieten her, the 
defendant hit her in the mouth, and the plaintiff protested against 
such behaviour and got over the fence. Thereupon the defendant 
kicked the plaintiff on the shin, and a_ scuffle ensued. The 
defendant then threw a 4 Ib. stone at the plaintiff, whose eye was 
cut, thus causing him to lose five days’ work and £3 15s. in wages. 
The defendant did not appear, but his wife gave evidence to the 
effect that the plaintiff struck the first blow, and all the defendaut 
had done was to retaliate in self-defence. The plaintiff's eye was 
cut by his hitting the ground, as the defendant did not throw a 
stone. His Honour Judge Caporn gave judgment for the plaintiff 
for £10 10s. and costs, payable at ten shillings a month. 


EMPLOYER’S INDEMNITY FROM STRANGER. 


in Brown vy. Moore (Luxton, third party), at Nuneaton County 
Court, the applicant was a milk saleswoman, and on the 8th 
February, 1940, she was on her round when a wall collapsed owing 
to the severe frost. ‘I'he applicant was injured by the falling débris, 
and had an attack of pneumonia, followed by mental trouble. The 
latter only supervened four months afterwards, and a question 
might have arisen as to whether it was in fact due to the accident. 
‘he respondent's case was that compensation had been paid to the 
18th May, and an indemnity was claimed against the owner of the 
wall, viz., the third party. he latter agreed to submit to judgment. 
he applicant had recovered from any physical disability before 
the commencement of the mental trouble, which was not likely to 
recur. By consent, His Honour Judge Hurst made an award of 
£100, with taxed costs, and gave judgment for a similar amount 
against the third party. It is to be noted that, under the Work 
men’s Compensation Act, 1925, s. 30 (1),,the workman may take 
proceedings both against his employer and a stranger. Under s. 30 
(2) the employer may claim indemnity against the stranger, and 
the latter is liable even though the compensation is settled by 
agreement. If the agreed amount is excessive, the third party can 
dispute liability on the grounds discussed in 7’hompson v. N.E. 
Marine Engineering Co., Ltd. [1903] 1 K.B. 428. 


LUMP SUM FOR AMPUTATED FINGERS. 


In Wade v. Tomlins, Ltd., at Stoke-on-Trent County Court, the 
applicant was aged thirty-eight, and had been an electrician. In 
August, 1937, while fixing some shields on a distributor board, the 
applicant was on a ladder. The ladder slipped, and the hand of 
the applicant came in contact with live wires. Compensation was 
paid during incapacity, which resulted from burns. In May, 1940, 
the applicant’s condition became worse, and two fingers were partly 
amputated. The respondents’ case was that the applicant had 
obtained work as a fire-watcher, and, in his own interests, it was 
desirable to settle his claim. By consent, His Honour deputy 


Judge Burne made an award of £550, with £22 10s. costs. 





To-day and Yesterday. 


LEGAL CALENDAR. 


23 June.—By an Act, of Parliament dated the 23rd June, 1832, 
it was enacted that the Norfolk Assizes should be held twice a year 
at Norwich. Till then Thetford, social centre of East Anglia, had 
had the privilege of being the venue of the Lent Assize, when balls, 
assemblies and other joyous celebrations accompanied the business 
of the administration of justice. Now all the pageantry of the 
arrival of the judges with their attendant train was taken from 
Thetford and transferred to the Shire Hall at Norwich Castle. 


24 June.—-It was a bad day for young George Stoner when he 
became chauffeur-handyman in the household of old Mr. Rattenbury 
and his much younger wife, who led a friendly enough life together, 
though not a very satisfactory one personally. Very soon the 
young man had become the woman’s lover. The relationship upset 
the stability of his immature and uneducated mind and one evening 
he killed his master, knocking him on the head while he was asleep 
in a chair. At first everyone assumed that. this was another 
Bywaters and Mrs. Thompson case, and the boy and the woman 
were tried together at the Old Bailey for murder. Neither 
attempted to throw the blame on the other, and in the end he was 
convicted and she acquitted. On the 24th June, 1934, the Court 
of Criminal Appeal dismissed his appeal, but he was subsequently 
reprieved. Meanwhile Mrs. Rattenbury, overcome by the public 
odium which had pursued her, though plainly cleared by the 
evidence, had committed suicide. 


25 June..On the 25th June, 1794, Dr. William Drennan was 
tried in Dublin for seditious libel. Treland was in a state of grave 
unrest and the Volunteers of Ireland had been causing the Govern 
ment grave concern. A proclamation against them was issued, and 
immediately the Society of United Irishmen passed a _ counter 
proclamation addressed to the ‘‘ Citizen Soldiers,’ calling them to 
arms and declaring: ‘‘In four words lies all our power—universal 
emancipation and representative legislature.’’ The charge relied on 
by the prosecution was that of having caused the counter- 
proclamation to be published in the ‘‘ Hibernian Journal,’’ but at a 
quarter past eleven at night, the jury found the prisoner ‘‘ Not 
Guilty ’’ and the verdict was greeted with a burst of applause. In 
a message to the judges the foreman of the jury expressed their 
regret ‘“‘at seeing a criminal they cannot reach and guilt which 
they cannot punish.’ 


26 June.—On the 26th June, 1622, Alexander Rigby wrote to his 
brother regarding chambers in Gray’s Inn : ‘I conceive I shall have 
another chamber from Mr. Chisnall in the same buildings, but I am 
not yet through with him and I well like not the chamber you 
mention in your letter. ... The covers in the windows in the 
inner chamber, all the forms in both chambers and studies, the little 
thick table removable, and the bedstead in the study not to follow 
the chamber; but the great bedstead in the inner chamber and the 
great table belong to the chamber, as also the cover of both the 
study windows. The writing desk ought not to go with the 
chamber for I had it from my father, but I know not how he came 
unto it.’’ 


27 June.—On the 27th June, 1758, ‘‘ Mathew West, butcher, 
prisoner in the New Gaol and ringleader of those felons who lately 
endeavoured to escape from that gaol, got himself loose from an iron 
collar in which his neck was fastened and his arms extended, 
although he was chained down to. the floor in the condemned room. 
When he got himself disengaged from the floor he had the resolution 
to wring the collar from his neck by fixing it between two of the 
bars of the gaol window, and by main strength broke it short 
in two.” 


28 June.—Sir William Follett died at 
tegent’s Park, on the 28th June, 1845. 


29 June._-On the 29th June, 1916, Sir Ruger Casement, was con- 
victed of high treason after a trial at Bar. He was sentenced to 
death and hanged, ‘‘ by a comma,”’ as he put it, for his legal guilt 
depended on the punctuation accepted for the reading of the 
statute of Edward III whereby it was treason to ‘‘ be adherent to 
the King’s enemies in his realm, giving them aid and comfort in the 
realm or elsewhere.’ After a most honourable career in the con 
sular service, which had earned him a knighthood, his interpretation 
of the Irish crisis made him an extreme Nationalist, and during 
the last war he went to Germany to attempt to induce the Trish 
soldiers taken prisoner to form a brigade for an expedition to 
Treland. Having returned to his country he was captured 
immediately. 


Cumberland Terrace, 


The Week’s Personality. 

‘‘In every qualification of intellect and grace of manner he was 
as nearly perfect as man can be.’’ So wrote Lord Hatherley of 
Sir William Follett, who but for his relatively early death should 
have left behind him a far more enduring remembrance. Born in 
1798 he was at a disadvantage in youth by reason of feeble health. 
While he was reading for the Bar he had to give up work for a 
while on account of the rupture of a blood vessel in the lungs. In 
1824, however, he was called and his career was one of unbroken 
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success. He took silk and became Solicitor-General only ten years 
later, and he was also knighted. In 1841 he was again Solicitor- 
General and in 1844 he succeeded Pollock as Attorney-General. 
Now, however, his health began to collapse. Symptoms of 
paralysis appeared in his lower limbs, and in one case he was obliged 
to address the House of Lords sitting in a chair, when he appeared 
for the Crown. A rest abroad failed to restore him and he died in 
June, 1845, being buried in the south-eastern vault of the Temple 
Church. Everyone loved and regretted him. Tall and slim with 
a fine brow and grey eyes, he enhanced his speeches with a full 
and mellow voice and graceful gestures. He relied on dexterity, 
lucidity, persuasiveness and promptitude and not on rhetorical 
tricks. Unhappily his eagerness to accumulate a fortune caused him 
to overwork, and to the strain of the effort he fell a victim. 


Animal Trials. 

In that gallery of marvels, ‘‘ Believe It or Not,’’ by Ripley, there 
recently figured ‘‘ The Trial of the Moth’’ at Oviedo in the north 
of Spain. It appears that in 1540 a moth was brought to trial there 
for destroying a valuable tapestry. It was solemnly found guilty 
bv the full court and ordered to be decapitated. At the same time 
the entire moth tribe was condemned to banishment from the 
kingdom. Such cases are among the judicial curiosities of the 
Middle Ages. The old law of France had a rather terrifying exten- 
sion of the doctrine of scienter for, if an animal killed someone and 
the owner was proved to be aware of its vicious propensities and yet 
to have suffered it to be at large, both were put to death. In 
1314 a bull tossed a man and killed him. He was duly brought 
before the judges of the province of Valois, several witnesses were 
heard and he was condemned to death, the sentence being sub- 
sequently confirmed and carried into effect. Similarly a pig, which 
killed a child in Burgundy, was solemnly tried by the court and, 
being found guilty, hkewise suffered death. Such proceedings are 
related to the notion of the deodand or the forfeiture of any object 
which has caused the death of a human being. In England it was 
only abolished when the difficulty of forfeiting railway trains was 
realised. 


Crown Office Row. 

Day by day the Templars pick out one more ruin to mourn over 
amid the desert that was their peace. In the heart of the desolation 
is Crown Office Row, destroyed in two stages, first the ugly Vic- 
torian half which no one had any business to regret, then the 
older half, which though not lovely had a familiar charm and 
cherished its memories of the birth of Lamb. Since his day it is 
true the depressed rebuilders of Harcourt Buildings and Paper 
Buildings had done their best to remove the pleasures of the eye 
since of the Temple’s ‘‘ magnificent ample squares and classic green 
recesses’ he had written : ‘‘ What a pate j liberal look hath that. 
portion of it which from three sides overlooks the greater garden!’ 
Then Paper Buildings was ‘‘a goodly pile’’ and Harcourt Build- 
ings ‘‘lighter, older, more fantastically shrouded.’ Disaster has 
brought us a chance to restore something of that. spirit when the 
time for rebuilding comes. ‘‘ A man would give something to have 
been born in such places.’’ Yes, to be born, to live and to work 
there. It is the birthplace and the home of the Bar of England, 
and when restoration comes may they treat it as a home and not a 
rack-rent speculation for strangers. 





Notes of Cases. 
COURT OF APPEAL. 

R. v. Recorder of Burnley, ex parte New Empire (Burnley), Ltd. 
Scott, MacKinnon and Luxmoore, L.JJ. 17th March, 1941. 
Cost (taxation)—Rating—A pplication against assessment committee 
dismissed with costs—Committee’s solicitor also clerk to local 
authority—Whether solicitors profit costs to be included in 

committee's bill. 

Appeal from a decision of Wrottesley, J., in Chambers. 

An application by New Empire (Burnley), Limited, for orders of 
certiorari and mandamus having been dismissed with costs, the 
costs of Burnley Assessment Committee were duly taxed. The 
committee's bill of costs included their solicitor’s profit costs as 
well as out-of-pocket expenses. The company applied for a review 
of the taxation, objecting that the position of the committee's 
solicitor was exceptional, because he was the clerk to the com- 
mittee and was appointed to that position by Burnley Corporation, 
to which also he was the clerk. By virtue of the Rating and Valua- 
tion Act, 1925, the corporation defrayed the expenses of the com- 
mittee. Two-thirds of the members of the committee were appointed 
by the corporation. The town clerk of the corporation was 
remunerated by salary only, the corporation being entitled to any 
profits which he might make on work done by him as a solicitor 
if he so acted. Wrottesley, J., dismissed the application for review, 
holding that the terms of the employment of town clerk were 
matters between parties to a contract to which the assessment 
committee was not a party, and that there was nothing in the 
facts of the case to displace the ordinary presumption that a 
solicitor acting for a client was entitled as on a quantum meruit 
for the work done. The company appealed. 








Scorr, L.J., said that in his opinion Wrottesley, J.’s decision 
was right. The costs to which the clerk to the committee was 
entitled would no doubt be the costs as defined by the Solicitors 
Act at the present time. It was a claim for work done and services 
rendered on the usual terms, and there was nothing to displace 
the basis of the relationship between the corporation and the solicitor 
when the clerk to the assessment committee did work for the 
committee as a solicitor. The appeal must be dismissed. 

CounsgL : Waddy,; Erskine Simes. 

Souicitors : Peacock & Goddard, for Percy H. Barker & Co., 
Manchester; Kenneth Brown, Baker, Baker, tor the Town Clerk, 
Burnley. 

[Reported by R. C. Cataurn, Esq., Barrister-at-Law. } 





Summers v. Salford Corporation. 

MacKinnon and Luxmoore, L.JJ., and Stable, J. 8th May, 1941. 
Housing—Implied obligation on landlord to keep premises ‘* in all 

respects reasonably fit for human habitation ’’—Lroken sash-cord 

— Window jammed—Landlord’s failure to repair—Whether breach 

of obligation—Housing Act, 1936 (26 Geo. 5 & 1, Edw. 8, 

e. 61), & 2. 

Appeal from a decision of Croom-Johnson, J., at 
Assizes. 

The plaintiff was the tenant of premises which were owned by 
the defendant corporation, and to which the Housing Act, 1936, 
applied. The tenancy provided for no obligation on the landlords to 
repair the premises, although they were free to do so. In February, 
1940, the left-hand upper sash-cord of the window of one of the 
bedrooms broke, and the window jammed. The rent collector, when 
the plaintiff complained, said that the cord would be repaired, 
but the work was not carried out. In April, 1940, while the plaintiff 
was cleaning the window, the other cord broke and her hand 
became jammed between the two parts of the window, and injured. 
sy s. 2 (1) of the Housing Act, 1936, in any contract for letting 
for human habitation at a rent not exceeding (in the case of a 
house situated elsewhere than in the administrative county of 
London) ‘‘ twenty-six pounds, there shall, notwithstanding any 
stipulation to the contrary, be implied a condition that the house 
is at the commencement of the tenancy, and an undertaking that 
the house will be kept by the landlord during the tenancy, in all 
respects reasonably fit for human habitation. .. .’"’ By subs. (2) 
the expression ‘‘ house’ includes part of a house. The plaintiff, 
having sued the council, alleging breach of the term to be implied 
under s. 2 (1), Croom-Johnson, J., held that the fact that the 
sash-cord was broken did not prevent the house from being in all 
respects reasonably fit for human habitation within the meaning 
of the section. The plaintiff appealed. 

MacKinnon, L.J., said that by s. 188 (4) of the Act of 1936 regard 
must be had, in determining whether a house was “ fit for human 
habitation,”’ to questions of disrepair and sanitary defects. Here 
the matter must be one of disrepair because the fracture of one 
sash-line could not be said to be a sanitary defect. The whole 
question was whether the plaintiff could say that, by reason of the 
failure to mend a piece of rope on the window, there had been a 
failure by the landlords to keep the house in all respects reasonably 
fit for habitation. That obligation could not be one to keep the 
house at all times in perfect repair; and it must.pe less onerous 
than a covenant by a landlord to keep premises in good and tenant- 
able repair. The words of the section were not taken from the 
usual covenants in leases, but were words of almost journalistic 
generality. It was difficult to decide whether a failure to put 
right one broken window sash could be treated as a breach of the 
statutory obligation imposed on the Jandlords, but on the whole 
he had come to the conclusion that Croom-Johnson, J., had been 
right in his decision. 

Luxmoore, L.J., dissenting, referred to s. 188 (4), and said that 
sanitary defects included lack of ventilation. If a bedroom had 
only one window which could not be opened or shut without danger, 
that room might be said to be unfit for human habitation. As the 
landlords knew of the broken sash and failed to repair it, they 
had broken their implied statutory undertaking. 

Srasir, J., agreed that the appeal should be dismissed. 

Leave was given to appeal to the House of Lords. 

CounseL: N. HW, Lever; Humfrey Edmunds. 

Souicitons : Leslie M. Lever & Co., Manchester; L. Bingham and 
Co., for James Chapman & Co., Manchester. 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law. ] 
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Proctor v. Peebles (Papermakers), Ltd. 
MacKinnon, Goddard and du Parcq, L.JJ. 14th March, 1941 
Practice — Personal injuries — Medical evidence — Advantage vf 


evidence given hy doctor in person. 

Appeal from a decision of Croom-Johnson, J.. 
Assizes. 

The plaintiff was injured, his right hand being crushed, while 
at-work at the defendants’ paper mills. In his action against them 
the only question was that of damages. The only evidence called 
was that of the plaintiff and of a doctor, who stated that his hand 
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was pernianently disabled. Croom-Johnson, J., awarded the plaintiff 
£550, but he now appealed, contending that the award was too low. 

MacKinnon, at as having held that Croom-Johnson, J., had 
applied a wrong principle in law in that he disregarded the only 
evidence given, that of the doctor, and preferred to substitute 
his own ideas, as to the working capacity of the plaintiff; that 
the damages awarded were so small as to constitute an entirely 
erroneous estimate; and that the appeal would be allowed and 
the damages increased to £1,268 8s., said that Croom-Johnson, J., 
had mentioned with disapproval the fact that the plaintiff called a 
doctor to give evidence in court, taking the view that the medical 
reports should have been agreed. It was very unfortunate that 
a judge should discourage the calling of a doctor in such a case, 
as it was often of the greatest possible advantage that he should 
be present and subject td cross-examination, and in a position to 
explain what he had written in his report. 

Goppapo, L.J., agreed that the appeal should be allowed. 

pu Parcg, L.J., agreeing, said that an order had been made 
by the district registrar, on a summons for directions in the action, 
in which it was stated that the medical reports were to be agreed 
between the parties. He had no doubt that there were cases in 
which such a direction might be a very useful part of the order, 
but it was a great mistake to think that it was always useful and 
should be included as a matter of course. In a case where prognosis 
was an important matter it was most desirable that a doctor should 
be present in court to answer questions which the judge might 
wish to ask, if for no other reason. The court ought not to dis- 
courage the making of an order for agreed medical reports in a 
proper case, but he would like to suggest to masters and district 
registrars that they should not introduce such an order as a matter 
of form, but should always consider whether in a particular case 
it was better to have the evidence in a report rather than by 
word of mouth. 

Counset: Paull, K.C., and Rowson; Edmunds. 

Souicitors : Robinson & Bradley for Oddie & Roebuck, Black 
burn; L. Bingham & Co. for James Chapman & Co., Manchester. 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law. } 





KING’S BENCH DIVISION. 

Fruin v. Cox. 

Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 
22nd May, 1941. 

Emergency legislation—Rationing—Ration book returned by land 
lady to departing lodger with meat coupons missing—Landlady 
unaware—No evidence as to detachment of coupons and deposit 
with butcher—Landlady not guilty of ‘ retaining’’ coupons— 
Rationing Order, 1939, para. 42 (d). 

Appeal by case stated from a decision of Gloucestershire justices. 
An information was preferred by the Food Enforcement Officer of 

Cheltenham, charging the respondent, Mrs. Cox, with having on 

the 2lst March, 1940, retained the meat page of the ration book 

issued to one Hall, contrary to para. 42 (@) of the Rationing Order, 

1939. The following facts were establishec 

the 22nd March, 1940, Hall lodged at the house of the respondent’s 

husband, and on that day he left, parting with the respondent on 

bad terms. On first going to lodge with the respondent Hall handed 

her his ration book. On the 21st March she returned the book t 

Hall at his request. After his departure he found that the meat 

page was missing from it. He complained to the appellant, wh« 

visited the respondent. She then told the appellant that she knew 
nothing of the missing page and wished to know nothing about 

Hall or his ration book. After discussion it was agreed that the 

page was probably with her butcher, The respondent then 

admitted that she had refused to accept a letter brought from 

Hall by a messenger because she had not wished to have anythin 

to do with Hall. The appellant visited the butcher and founc 

that he had Hall’s meat page. The respondent, not having opened 

Hall's letter to her, was unaware that it contained a request fo 

the return of the meat page. The justices found that there was no 

evidence that the respondent knew that the meat page was detached 
from the ration’ book or that she handed it to her butcher, or knew 
that it was missing until the appellant told her so. They therefore 
held that in the circumstances the respondent did not ‘‘ retain ’’ the 
meat page, and dismissed the information. The Food Office: 
appealed. 

iscounT CatpecoTe, C.J., said that he was not saying that if 
the justices had come to the conclusion that the respondent had 

kept the meat page out of temper that would not have been a 

retention of the document within para. 42 (d). All that the justices 

had done was to say that in the circumstances the respondent did 

not retain it, there being no evidence that she detached the meat 

page or was aware that it had been detached or was missing. It 
was impossible to allow this appeal without laying down as ea 
proposition of law that justices were bound to convict in every case 
where a ration book had been handed to someone for custody and 
had not been returned intact at the earliest possible moment 


Counsel had referred to a case in which responsibility for the act 
of an agent had been discussed. Here there was no agent for whos: 
acts the respondent could be said to be responsible. 
must be dismissed. 


The appeal! 


: For four weeks ending on° 
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Humpureys and Sincieron, JJ., agreed. 

Counset: B. L. A. O'Malley. The respondent did not appear 
and was not represented. 

Souicrrors : Smiles d& Co., for Steel, Lane & Yeend, Cheltenham. 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law. | 





Rules and Orders. 


S.R. & O., 1941, No. 839/L. 12. 
SLPREME COURT, ENGLAND—PROCEDU RE. 
RoLes or THE Supreme Court (No 2), 1941. 
Datep 13rn Jung, 1941. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, 
in exercise of the powers conferred upon me by Section 1 of the 
Administration of Justice (Emergency Provisions) Act, 1939, and 
of all other powers enabling me in this behalf, and with the con- 
currence of two other Judges of the Supreme Court, do hereby 
make the following Rules under Section 99 of the Supreme Court 
of Judicature (Consolidation) Act, 1925 :— 

1. The following arrangements shall be in force from the 18th 
August to the 3rd October, 1941 (both days inclusive) :— 

(a) In the Court of Appeal one division of the said Court 
shall sit on os. days as may be necessary for the 

hearing of such appeals as have, before the 26th July, 
1941, been entered in a Special Appeal List, and any 
party to any cause, matter or issue in which an appeal 
is pending to the Court of Appeal may apply that the 
appeal be set down for hearing in that List. 

In the Chancery Division such ‘number of judges as 
the Senior Judge of the Chancery Division may direct 
shall sit for the trial of such causes, matters or issues 
as may, on application, be entered in a list (in these 
Rules called the Special List (Chancery Division)). 

(ii) Any party to a cause matter or issue for trial in the 
Chancery Division may apply, on or before the 26th 
July, 1941, to enter the cause, matter or issue for trial 
in the Special List (Chancery Division). 

In the King’s Bench Division such number of judges 
as the Lord Chief Justice may direct shall sit for the 
trial of such causes, matters or issues as may, on appli- 
cation, be entered in a list (in these Rules called the 
Special List (King’s Bench Division)). 

(ii) Any party to a cause, matter or issue for trial in the 
King’s Bench Division may apply, on or before the 
26th July, 1941, to enter the cause, matter or issue for 
trial in the Special List (King’s Bench Division). 

2. The provisions of Order LX1V, Rule 5, which direct that 
except in certain circumstances the time of the Long Vacation 
in any year shall not be reckoned in the computation of the times 
appointed or allowed by the Rules of the Supreme Court for 
amending, delivering or filing any pleading, shall not apply to 
any cause, matter or issue which has been entered for trial or 
hearing in the Court of Appeal, Chancery Division or King’s Bench 
Division in pursuance of the provisions of the Order, but, save 
as aforesaid, nothing in these Rules shall affect the provisions 
of Order LXIII of the Rules of the Supreme Court with respect 
to the sittings of the Court of Appeal and the sittings of the 
High Court of Justice, or to the vacations to be observed in the 
several courts and offices of the Supreme Court. 


3. In the Probate, Divorce and Admiralty Division such number 
of judges as the President may direct shall, during the Long 
Vacation, sit at such times as may be necessary for the trial of 
any cause, matter or issue which has been set down and is ready 
for trial, and in respect of which an early hearing is desirable. 

4. These Rules may be cited as the Rules of the Supreme Court 
(No. 2), 1941. 

Dated the 13th day of June, 1941. 


(4) (i) 


(ce) (i) 


Simon, C. 
We concur, 
Caldecote, C.J. 


Merriman, P. 





War Legislation. 
STATUTORY RULFS AND ORDERS, 1941. 


No. 788 Central (Coal Mines) Scheme, 1930. Order, May 30, 
approving amendments. 

No. 804/L.11. County Court (Emergency Powers) (No. 1) Rules, 
June 12. 

No. 803/L.10. Courts (Emergency Powers) (No. 1) Rules, June 12. 

E.P. 758. Defence (Civilian Technical Corps) Regulations, 1941. 

E.P. 756 Defence (Finance) Regulations (Isle of Man), 1939. 

E.P. 785 Defence (General) Regulations (Isle of Man), 1939. 

E.P. 822. Essential Work (Building and Civil Engineering) 
Order, June 9. ‘ 

No. 787 War Damage to (ioods ((ieneral) Regulations, 
May 0. 


























